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" The only question is whether the co-operation of the
layman is necessary or dangerous to the course of justice.
The arguments in support of co-operation are at once
apparent. The opinion of the average man is that, if laymen
co-operate in a judicial decision, the verdict is more likely
to be a fair one ; and, further, that the finding of a verdict
necessitates a certain practical experience of life, which a
judge is very apt to lose. That is undeniably a bright side
of the system. But it has another and a very dark side.
In the first place, the jury are over-susceptible to the prompt-
ings of the emotions ; and, in the second place, there is the
danger of insufficient knowledge. As far as the first point is
concerned, it is not correct to assert that jurymen are on the
whole more inclined to give an acquittal than a learned
judge. In the majority of cases this is true, but there will
always be some cases in which the jury are too severe in
their judgments, because they feel themselves threatened
in their ;social relations. The Social Democrats are, in
particular, likely to be the victims of this tendency. Think
of the famous Socialist case of 1870. In this case, the
Social Democrats were condemned without any real proof.
This would scarcely have been done by a learned body of
judges; but laymen, confronted with such a party, and
trembling for their own purses, feel their own party
prejudices rise up." I

" On the whole, we are brought to the conclusion that
the present form of co-operation of the jury in criminal
justice is not very satisfactory. In one respect, too much
power is given them, and in another too little. The jury
alone decide the nature of the offence and the prisoner's
guilt or innocence; but, in the apportioning of the punish-
ment, they have no voice. This must be fixed by the learned
judge. So what ought to be one process is divided into
two. In practice, an attempt is made to compensate for
this by giving the Judge very far-reaching powers of in-
structing the jury concerning the law, so that in this way

1 Politik, ii. pp. 437-40.